Rules of Evidence, a leading jurist, Chief Judge Henry Friendly of the Court of Appeals for the Second Circuit, vigorously disputed the committee's assertion. 12 Nevertheless, in 1961, the committee unanimously endorsed that view, and its endorsement persuaded the Chief Justice to appoint the Advisory Committee that undertook the task of drafting the rules 13 ultimately transmitted to Congress. 14 Eventually the rules took effect as statutes on July 1, 1975, after President Ford's signature. 15 The recurring theme of the committee's report was the need for a body of Evidence law that would be more readily accessible to trial judges and litigators. 16 If appellate courts expected trial judges and attorneys to apply evidentiary rules "quickly in the heat of battle," 17 the rules needed to be more "easily accessible."
18 If the rules were to be useful in real world trial courtrooms, the rules had to be "express [ed] . . . in usable and convenient form . . . ."
19 If the rules were to be of genuine assistance to the key actors in trial courtrooms, the rules could not be "scattered" 20 in a disorganized "mass of [case law] rulings and statutes . . . ." 21 With the benefit of fifty years of retrospect, we can now assess whether the end result of the committee's efforts, the Federal Rules of Evidence of 2011, have made Evidence law more accessible and useful to trial judges and attorneys. The thesis of this essay is that although there persists a significant amount of indeterminacy in modern Evidence law, the enactment of the Federal Rules-coupled with several subsequent developments-has yielded modest but significant improvements in the system of federal Evidence law. The first part of this essay identifies the specific respects in which the committee hoped 12 that the adoption of a set of evidence rules would enhance the accessibility and determinacy of evidence doctrine. This part of the essay reviews each respect and evaluates the extent, if any, to which the committee's hopes have been realized. The second part of the essay addresses the broader lessons to be learned from the experience with the Federal Rules of Evidence. This part of the essay concludes that while the Federal Rules of Evidence have generated important gains, the history of the rules is, in part, a story of shortsightedness and political naïveté. If we can internalize these lessons, future rulemaking efforts can be even more productive.
I. SPECIFIC RESPECTS IN WHICH THE COMMITTEE HOPED THAT THE PROMULGATION OF EVIDENCE RULES WOULD ENHANCE THE DETERMINACY AND ACCESSIBILITY OF EVIDENCE LAW

A. The Assurance of the Existence of a Rule in Point
The most fundamental cause of uncertainty about a question can be the lack of any rule governing the question. Prior to the enactment of the Federal Rules of Evidence, that problem sometimes materialized in federal court.
When the committee convened, the federal courts looked to Federal Rule of Civil Procedure 43 and Federal Rule of Criminal Procedure 26 as the starting points in searches for governing evidentiary rules. In pertinent part, Rule 43 read: All evidence shall be admitted which is admissible under the statutes of the United States, or under the rules of evidence heretofore applied in the courts of the United States on the hearing of suits in equity, or under the rules of evidence applied in the courts of general jurisdiction of the state in which the United States court is held. In any case, the statute or rule which favors the reception of the evidence governs . . . . The competency of a witness to testify shall be determined in like manner.
22
For its part, Criminal Rule 26 provided: "[t]he admissibility of evidence and the competency and privileges of witnesses shall be governed, except when an act of Congress or these rules otherwise provide, by the principles of the common law as they may be interpreted 22. The Preliminary Study, supra note 1, at 90.
. . . in the light of reason and experience." 23 The courts struggled with these provisions. 24 Both provisions suffered from general wording 25 and included no detailed evidentiary prescriptions.
26
Rule 26 provided only a general, common-law methodology for formulating evidentiary rules 27 while Rule 43 contained a list of sources for evidentiary rules. The rub, though, was that there was no guarantee that any of those sources would yield a controlling rule. The committee noted that sometimes even after exhausting all the sources, the trial judge would find "no . . . authorities." 28 The committee pointed out that the Supreme Court itself had been reluctant to take the lead in reforming evidence law.
29
[T]his was not a very good provision because nobody really knew what rules of evidence the Federal courts had been applying in suits in equity, and particularly as the years have gone on, antiquarian research into what had been done in a few cases that one could find . . . did not seem a fruitful effort.
During his Congressional testimony, Judge Friendly discussed the reference in Rule 43 to the evidentiary rules in equity: 30 In short, the "identification" of the federal evidence doctrine was occasionally little more than an educated guess.
31
In sharp contrast, today, if a federal trial judge or litigator wants to find a controlling rule, all that he or she usually needs to do is open a copy of the Federal Rules of Evidence.
32 There he or she will find a rule providing an answer to the clear majority of evidentiary questions that arise in federal court. There are more specific gaps as well. By way of example, Article VI, dealing with the impeachment of witnesses, omits a provision regulating proof of a witness's bias. 39 Similarly, there is no Article VI provision dealing with another common-law impeachment technique, specific contradiction.
40
With those notable exceptions, the Federal Rules of Evidence comprise a relatively comprehensive set of regulations of evidentiary issues. If the federal judge or litigator is looking for a rule answering an evidentiary question, far more often than not, he or she will find a relevant provision in the text of the Federal Rules.
B. The Ease of Locating the Rule in Point
Although it is comforting to the judge and practitioner to be assured that ordinarily there will be a rule in point, the comfort would still be minimal if it is hard to locate the rule. In its 1961 report, the Committee argued that it often proved difficult to find the controlling rule. In the Committee's words, the judge or litigator sometimes had to wade 34 47 Although the Committee shied away from using that expression, its Reporter, Professor Thomas Green, saw value in reducing the law of evidence to "a brief pamphlet . . . which may easily be read in 2 or three hours . . . ," significantly lessening the need for the judge or litigator to resort to other materials. 48 The committee argued that to "sav[e] time,"
49 the rules of evidence should be memorialized in a more "convenient form."
50
To an important degree, the promulgation of the Federal Rules of Evidence has realized that objective. As previously stated, there are gaps in the coverage of the Federal Rules. Thus, if the researcher wants to determine a point of federal privilege law, he or she will have to consult the Supreme Court's leading privilege precedents. 51 point of the judge's or litigator's research; it will also be the ending point. Prior to the adoption of the Federal Rules, the researcher might start at one point and be led increasingly far from that starting point when he or she consults other relevant materials. Now the researcher consults material such as extrinsic legislative history or scholarly commentary in order to develop a sound interpretation of the statutory text which was the starting point; the other materials lead back to and assist in the construction of the governing Federal Rules of Evidence.
C. The Ability to Rely on the Continued Existence of the Rule-the Relative Permanence of the Rule
If the judge or litigator can locate the rule, the next question is whether he or she can rely on it. In his Congressional testimony on the then-proposed Federal Rules, Judge Friendly discounted the need for uniform evidentiary rules that could be confidently relied on:
I don't think there is any great need of uniformity in this area. We need uniformity where people conduct themselves one way or another because they know that certain consequences will or won't ensue and those should be the same in all Federal courts. Nobody conducts himself one way or another because of the rules of evidence that are going to apply in a trial . . . .
53
Judge Friendly was certainly correct in suggesting that evidentiary rules rarely have a significant influence in shaping a client's primary, prelitigation behavior outside court. 54 However, they do have a pronounced impact on litigators' conduct both at trial and pretrial. Before trial, the litigator must conduct pretrial discovery and, based on such discovery, decide whether the case should be settled or tried. It is easiest to settle a case when both sides come to roughly the same conclusion as to the value of the case. In part, the value of the case is determined by the admissibility of the respective parties' best evidence. To the extent that it is difficult for the parties to evaluate the admissibility of the crucial items of evidence, it will be harder for them to reach common ground as to the settlement value of the case. If the litigator cannot identify the rule determining the admissibility of the vital evidentiary items, he or she must guess as to settlement value.
12, at 254. 54. Id. 55. However, it must be acknowledged that, in some cases, the uncertain admissibility of a vital item of evidence may give a litigant a practical incentive to settle.
If the client decides against settling, the litigator must prepare to go to trial. Trial preparation is a planning process, 56 When the governing rule takes the form of case law, that assurance may be lacking. Just as the appellate court giveth, it can quickly taketh away. Rules announced in case law can be moving targets. For that matter, when there are multiple intermediate appellate courts, a decision by any of them can undermine the assurance that the litigator seeks. Suppose, for example, that at the time she initially plans her case-inchief, a First Circuit litigator relies on a Second Circuit decision which approves the admission of the key evidence the litigator contemplates presenting. A contrary decision by any of the circuit courts of appeals could muddy the waters and raise grave doubts about the admissibility of the testimony. As a practical matter, it may even be difficult for the litigator to learn that a Third Circuit case is winding its way through the appellate process and about to undo her planning efforts. In short, favorable case law precedent can be fleeting.
which can be quite lengthy in a major case. Before investing tens of hours and thousands of dollars in preparing a phase of his or her trial presentation, the litigator not only wants to be confident that the evidentiary rule governing at the time of the pretrial preparation currently allows the admission of the testimony; the litigator would also like the assurance that that rule will remain in effect months later at the time of trial.
In contrast, a court rule in a form such as a Federal Rule of Evidence is more permanent. The process for promulgating federal court rules is regulated by statute.
57 Section 2073(a)(1) authorizes the United States Judicial Conference to draft and propose such rules.
58 Section 2073(a)(2) contemplates that the conference will appoint committees to undertake the drafting. 59 Section 2073(c)(1) provides that any business meeting of any drafting committee must be public. 60 Section 2073(c)(2) mandates that the committee publish advance notice of any business meeting. 61 The customary practice is for drafting committees to circulate drafts of new court rules to the public for comment, as the Evidence Advisory Committee did with the drafts of the restyled Evidence Rules which took effect December 1, 2011. 
D. The Ability to Rely on the Face or Text of the Rule
Given this multi-step process, when a litigator sees a Federal Rule of Evidence in print, he or she can rely on the continued existence of that rule for at least the immediate future.
The preceding subsections demonstrated that the original design of the Federal Rules has contributed to the realization of some of the committee's hopes. The committee approvingly quoted two of the leading evidence scholars of the twentieth century, Professors Morgan and Maguire:
The complaint about the law of evidence is that it is too extensive, too complex, and too uncertain to apply accurately on the spur of the moment . . . . But the trial judge has to answer such questions right off the bat, with possible reversal if he gets it wrong. What is the difficulty? It is that a system of rules that is supposed to be applied quickly in the heat of trial has become so complex and voluminous that it cannot be accurately and quickly used.
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As we have seen, in three respects the original Federal Rules ameliorated the problem identified by Morgan and Maguire. After the adoption of the Federal Rules, the trial judge and litigator had greater assurance that there would be an evidentiary rule in point, that they could quickly find it, and that they could rely on the rule, since it was promulgated in relatively permanent form.
However, two subsequent developments have also advanced the achievement of the Committee's objectives. One development is the federal courts' shift to a textualist approach to statutory construction. Prior to the adoption of the Federal Rules, many federal jurists subscribed to the traditional legal process approach to statutory construction. According to that school of thought, each piece of legislation is rational and purposive; 67 legislators are viewed as reasonable persons pursuing social purposes in good faith. 68 If legislators benignly endeavor to achieve rational purposes, they will presumably attempt to produce extrinsic legislative history materials that accurately shed light on the meaning of the legislation; consequently, there is little risk that the court will be misled if it resorts to and relies on such extrinsic material. In 1978, Professor Edward Cleary, the Reporter for the Advisory Committee that drafted the Federal Rules, released a nowfamous article about the interpretation of the Federal Rules of Evidence. 69 In that article, he voiced the conventional legal process approach when he wrote that in the event of a "collision[] between [extrinsic] legislative history and the seemingly unmistakable meaning of [the text of] a Rule," the legislative history material should trump the statutory text. 70 As he remarked, the extrinsic material carried so much weight that the popular saying in Washington was that "[y]ou can write the bill, if you let me write the report."
71
Of course, that approach to the statutory interpretation of the Federal Rules could significantly frustrate the Committee's efforts. The Committee wanted the judge, faced with a "spur of the moment" objection "in the heat of trial," to be able to rule "right off the bat" by consulting and relying on the court rule.
72
Although the legal process approach was still dominant when Professor Clearly published his article, in the intervening years a new, textual approach to statutory construction has emerged. This new approach emphasizes the primacy of the statutory text. To begin with, only the text has the force of law. After all, while Congress as a whole votes on the proposed statute, it does not vote on the supporting However, to the extent that an appellate court can later consult extrinsic material such as committee reports at odds with the statutory text's seeming plain meaning, the trial judge's reliance may be misplaced. It becomes treacherous for the judge to base his or her ruling squarely on the face or text of the rule. committee reports. 73 Suppose that although a statute is silent as to a certain requirement, an item of extrinsic legislative history such as a committee report advocates the requirement. There are obvious separation of power concerns if, on the basis of the passage in the report, the judge imposes the requirement as a gloss on the statute; 74 the judge is arguably usurping the legislative function. 75 Moreover, empirical political science research gives us good reason to be skeptical of extrinsic material. 76 It is now clear that "committee staff members and lobbyists often write [these documents]." 77 Rather than trying to accurately describe the collective sense of the legislature, the lobbyist or staff member may be attempting to manipulate the legislative history.
78
The language may have been inserted in the report for the very purpose of misleading a court into giving a special interest group a victory by way of statutory interpretation that the full legislature would have refused to grant. 79 Textualists recognize a strong presumption that the judge should give effect to the apparent plain meaning of the statutory language. 80 The presumption is rebuttable, and it will yield, for 82 or a rare situation in which a plain meaning construction leads to a truly absurd result. 83 It is true that some academic commentators have been critical of the federal courts' shift to a textualist approach.
But in the run-of-the-mill case text triumphs over extrinsic legislative history material. 84 However, in most of the Supreme Court's post-1975 cases construing the Federal Rules of Evidence, the majority of the justices have followed an essentially textualist approach. 85 Moreover, the tenor of the lower federal court opinions makes it clear that, taking their cue from the Supreme Court, most federal District Court judges apply the same approach. On occasion, they will consider extrinsic legislative history material, but as a general proposition they attach great significance to the statutory language if the language apparently has a plain meaning. 87 The textualist approach advances the Committee's agenda. When Professor Cleary published his article, 88 an appellate court could easily frustrate the trial judge's and litigators' reliance on the face of a Federal Rule. 89 Although the meaning of the rule may have seemed reasonably clear in the trial court, months later an appellate court could seize on a snippet from an extratextual source, such as a committee report, as the basis for a different reading of the rule. In subsequent decades, the federal courts' gradual movement toward textualism has reduced the risk of relying on the statutory language. Today, it will be the rare case in which the appellate court finds the extrinsic material so compelling that it trumps the face of the rule that the trial judge and attorneys relied. The trial judge can be more confident when he or she "quickly" consults the rule's wording "in the heat of trial."
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E. The Ease of Interpreting the Text of the Rule
Long before the Committee convened, commentators had indicted the phrasing of many sources of evidence doctrine. Edward Livingston, who had served as a United States Attorney, a member of Congress, and the Mayor of New York, 91 was one of the leading champions of law reform in the United States in the early nineteenth century. He drafted a Code of Evidence for Louisiana. 92 He castigated "the mystery of [the] technical language" 93 of many of the legal sources of his time. In the early part of the mid-twentieth century, Spencer Gard, the chair of the committee that drafted the Uniform Rules of Evidence, stressed the need to incorporate "simple language" in evidence rules. 94 In its report, the Committee echoed Livingston and Gard. 95 The committee expressed the hope that its efforts would lead to the development of an "understandable set of rules of evidence . evidentiary doctrines accessible in a meaningful sense, court rules codifying the doctrines had to possess the characteristic of "clarity."
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Once again a development subsequent to the enactment of the Federal Rules has advanced the Committee's agenda. After the adoption of the Federal Rules, the "Plain English" movement gained momentum in the United States. 98 That movement was an impetus for the preparation of the new "restyled" version of the Federal Rules of Evidence. On December 1, 2011, unless Congress intervenes, the restyled Federal Rules of Evidence will take effect. 99 In the process of drafting the restyled Rules, the Advisory Committee made a concerted effort to attain the original Committee's objective. 100 The Advisory Committee retained "a legal writing authority," Bryan Garner, "as its style consultant." 101. Memorandum from the Advisory Committee on Evidence Rules, supra note 100, at 2. 102. Id. 103. Id. at 7 ("The restyled rules minimize the use of inherently ambiguous words. For example, the word 'shall' can mean 'must,' 'may,' or something else, depending on context. The potential for confusion is exacerbated by the fact the word 'shall' is no longer generally used in spoken or clearly written English. The restyled rules replace 'shall' with 'must,' 'may,' or 'should,' depending on which one the context and established interpretation make correct in each rule."). Thus, just as the federal courts' shift to textualism makes it safer for the trial judge and litigators to rely on the text of the Federal Rule, the "Plain English" movement and the publication of the restyled Rules will make it easier for them to construe the text of the rule. The upshot is that in 2011-a half century after the release of the committee's report-in several respects evidentiary doctrine is realistically more accessible:
· Trial judges and attorneys have greater assurance that there is a governing rule.
· It is easier for them to find that rule, at least in the sense that they know where to start their search. · When they locate the rule, they know that the rule has relative permanence and will not change without substantial advance notice.
· The dominance of the textualist school of statutory interpretation in federal court makes it safer for them to rely on the face or text of the rule.
· The release of the restyled version of the Federal Rules should make it easier for them to interpret the text of the rule.
It would be an overstatement to claim that as a result of the Committee's efforts, indeterminacy has been banished from American Evidence law. To be frank, a degree of indeterminacy is unavoidable. However, there have been important, albeit modest, improvements from the status quo when the Committee released its report in 1961.
II. THE GENERAL LESSONS TO BE LEARNED FROM THE PROCESS OF PROMULGATING AND REVISING THE FEDERAL RULES OF EVIDENCE
Although the efforts of the original committee and its successor committees have effected significant improvements in the system of Federal Evidence law, there have been bumps in the road-lessons that future committees facing similar tasks should take to heart.
A. Shortsightedness
The committee and the Judicial Conference were short-sighted. and several important splits of authority emerged over the resolution of the ambiguities. 107 That development prompted Judge Edward Becker and Professor Aviva Orenstein in 1992 to call on the Judicial Conference to re-establish the Advisory Committee to monitor the Rules. 108 They pointed out that the circuit courts of appeals were sharply split over the proper interpretation of at least seven provisions in the Federal Rules. 109 They argued that rather than responding in an ad hoc, piecemeal fashion when troublesome splits arose, the conference ought to reconstitute the Advisory Committee to constantly monitor the state of federal evidence law.
110 They added that the federal courts' shift to a textualist approach to statutory interpretation increased the need for an advisory committee. 111 In their words, textualism has become "the theory of choice in interpreting the Federal Rules" of Evidence; and the ascendance of textualism made it even more imperative to "mak [ transmitted the draft to Congress. 116 Congress then undertook a lengthy consideration of the proposed rules. 117 Almost two years elapsed before Congress passed the Rules and President Ford signed the bill on January 2, 1975. 118 The conference may have believed that after such extended, thorough deliberations, it was unlikely that the rules would need immediate or frequent revision. However, that belief turned out to be mistaken. 119 The lesson is that even when the draft of a set of court rules has been subjected to intense, prolonged scrutiny, regular monitoring is still necessary. 120 
B. Political Naïveté
The drafters may be too close to their linguistic work product to recognize latent ambiguities, and unanticipated developments can force the courts to apply the statutory texts to unforeseen factual settings. No matter how earnestly the drafting committee has discharged its task, when the draft is promulgated monitoring and revision mechanisms should be put in place.
The original committee and its successor committees may have been guilty of shortsightedness, but Professor Kenneth Graham levels a more serious accusation: political naïveté. 121 When the Supreme Court had previously transmitted the drafts of the Federal Rules of Civil and Criminal Procedure to Congress, Congress raised no objection. 122 In fact, Congress had "passively acquiesced" to the Court's promulgation of court rules for 40 years. 123 
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C. Federal Rule of Evidence 412
The rape shield statute, Federal Rule of Evidence 412, is a case in point. 155 As previously stated, the Federal Rules of Evidence took effect in 1975. 156 The ink was hardly dry on the rules when in 1975 Congress first began considering whether to prescribe evidentiary rules to protect rape victims. 157 a political alliance between feminist groups and prosecutors. The rhetoric used to support the bill was a combination of feminist concern for the fate of the victim in a male-dominated legal system and conservative "law-and-order" arguments that the existing system permitted criminals to escape by discouraging their victims from reporting the crime.
The lobbying effort on behalf of Rule 412 was: 161 The supporters of the legislation invoked both feminist concerns and the prosecutorial argument during the Congressional debates. 162 In his signing statement, President Carter voiced both. 163 In short, Rule 412 was not the result of the normal administrative rule-making process. Rather, like the original Federal Rules, Rule 412 took effect as a Congressional statute-direct Congressional intervention on a "politically-charged evidentiary issue . . . ." 164 Evidence 404-05 codify the traditional prohibition forbidding the prosecution from using an accused's bad character as circumstantial proof of the accused's conduct on the charged occasion. 166 Hence, in most cases, the prosecutor cannot argue simplistically, "[h]e did it before, therefore he did it [again] ." 167 However, just as the political alliance of feminists and prosecutors led to the adoption of Rule 412, the national campaign against child and sexual abuse targeted the application of the character evidence prohibition in child molestation and sexual assault cases. In 1991, the first Bush Administration proposed legislation which would have carved out exceptions to the prohibition in those two kinds of prosecutions. 168 The proposed provisions allowed the government in those types of cases to introduce evidence of an accused's prior, similar crimes and to argue that the uncharged crimes showed that the accused had a disposition or propensity for committing the charged offense. 169 However, the proposed rules died in committee during the Bush Administration.
170
The controversy did not go away. The proposals were resubmitted during the Clinton Administration. 171 One commentator gives the following account of what transpired at that time: "During the summer of 1994, the presidency of Bill Clinton was floundering, and President Clinton and the Democratic leadership desperately sought to enhance their public standing. The vehicle they settled on was a crime bill." 172 However, the bill initially failed. 173 At that point, though, Republican Representative Susan Molinari indicated that she and several of her Republican colleagues had voted against the bill primarily because it did not include the proposed revision of the character evidence prohibition.
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As the Democratic leadership faced increasing pressure to pass a crime bill prior to the August recess, they looked to Representative Molinari and . The Judicial Conference took the extraordinary step of going "on record as opposing" the legislation. 176 The American Bar Association (A.B.A.) lent its support to the Judicial Conference's position. 177 Yet, in the end, Congress rebuffed both the A.B.A. and the Judicial Conference, and Rules 413-15 took effect on July 9, 1995. 178 When Congress initially voted on the rules, it was already so clear that the Judicial Conference strongly opposed the rules that Congress deferred the effective date of the legislation for 150 days to allow the Conference to submit a report to Congress on the legislation. 179 The conference submitted the report that expressed its opposition in no uncertain terms. 180 The history of draft Article V, Rule 412 and Rules 413-15 exposes the naïveté of the ingenuous notion that evidentiary doctrines are merely "apolitical" procedural rules.
Congress simply ignored the report. Evidentiary rules often have profound political implications, and rule drafters are likely to encounter stiff political resistance if they are blind to that reality. Even before the Court submitted the draft Federal Rules to Congress, Senator John McClellan, the powerful chair of the Judiciary Committee's Subcommittee on Criminal Laws and Procedure, was so adamantly opposed to some of the proposed rules that he sponsored legislation which would have restricted the Supreme Court's rule-making power. 182 Although Congress eventually approved a version of the Federal Rules, the legislative package included a provision depriving the Court of the power to promulgate privilege rules, the subject of draft Article V. 183 Privilege rules can take effect only with the affirmative approval of Congress.
184
III. CONCLUSION Thus, the price of the rule makers' occasional naïveté has been the curtailment of the federal judiciary's power to promulgate court rules.
We have not yet attained the ideal code that the committee described in its 1961 report. What is more, we have not eliminated all indeterminacy from federal evidence law. Not only have we not achieved that ideal; we must reconcile ourselves to the fact that we shall never realize that ideal. Moreover, there have undeniably been setbacks along the way during the past half century. Some problems were caused by shortsightedness, and others were precipitated by the drafters' insensitivity to the political context of the rule-drafting process. Nevertheless, as we reflect on the golden anniversary of the Committee's report, we must be impressed by the progress realized since 1961. In 2011, a federal judge or practitioner facing an evidentiary issue enjoys many advantages over his or her counterpart fifty years ago. There is now greater assurance that there will be an evidentiary rule in point, it is easier to find that rule, that rule is more permanent in character, it is safer to rely on the text of the rule, and the rule is frequently stated in plainer, more comprehensible language. To be sure, subsequent developmentsin particular, the advent of textualism and the restyling of the Federal Rules-have contributed to creating those advantages. However, a large measure of credit should go to the Committee which had the foresight to forcefully state a half century ago that it was both feasible and advisable to "develop uniform rules of evidence for the United States courts." 
